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MEMORANDUM
1.  Martinez v. Ryan, 139 S. Ct. 1309 (2012), does not apply because the
district court did not find a procedural default. In Martinez, the Supreme Court
recognized, for the first time, a “narrow exception” to Coleman v. Thompson,
501 U.S. 722 (1991): When the initial-review collateral proceeding is the first
designated proceeding for a prisoner to raise a claim of ineffective assistance at
trial, “Inadequate assistance of counsel at initial-review collateral proceedings
may establish cause for a prisoner’s procedural default of a claim of ineffective
assistance at trial.” 132 S. Ct. at 1315, 1317. A prisoner may show cause for a
default of an ineffective-assistance claim if he shows that initial-review-
collateral-proceeding counsel was ineffective under Strickland v. Washington,
466 U.S. 668 (1984), and also demonstrates that the underlying ineffective-
assistance-of-trial-counsel claim is a substantial one, which is to say that the
prisoner must demonstrate that the claim has some merit. 132 S. Ct. at 1318.
As discussed in the petition for rehearing, there was no procedural default
finding in this case until this Court’s recent order.
2. Schad also asserts that Respondent did not waive the procedural default,
citing earlier pleadings in this case. But Respondent chose not to raise
procedural default in its briefs on appeal, thereby waiving the defense. See

Laboa v. Calderon, 224 F.3d 972, 981 n. 6 (9th Cir. 2000) (holding that issues
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“not specifically and distinctly argued in appellant's opening brief” are waived
on appeal) (internal quotation marks omitted). See also Gray v. Netherland, 518
U.S. 152, 166, 116 S.Ct. 2074, 135 L.Ed.2d 457 (1996) (procedural default is an
affirmative defense for the State.)

3. Finally, Respondent has discussed the district court’s rejection of the IAC-
sentencing claim on the merits, even in light of the information newly presented
in federal court. The district court’s consideration of the new evidence makes
non-prejudicial any deficient performance by PCR counsel, which is one of the
requirements for relief under Martinez. Accordingly, there is no reason for a
remand to the district court pursuant to Martinez, which was the subject of this

Court’s recent order.

Respectfully submitted,

Thomas C. Horne
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